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When One

should
consider the

Undoubtedly at the time , when Dispute arises
BUT

Arbitration The Most Important, before signing the Contract

Clause




Arbitration
Clause In

Gafta
Contracts

Standard Arbitration Clause common in all Gafta contracts

‘(a) Any and all disputes arising out of or under this contract or any claim regarding
the interpretation or execution of this contract shall be determined by arbitration in
accordance with the GAFTA Arbitration Rules, No 125, in the edition current at the
date of this contract, such Rules are incorporated into and form part of this Contract
and both parties hereto shall be deemed to be fully cognisant of and to have
expressly agreed to the application of such Rules.

(b) Neither party hereto, nor any persons claiming under either of them shall bring
any action or other legal proceedings against the other in respect of any such
dispute, or claim until such dispute or claim shall first have been heard and
determined by the arbitrator(s) or a board of appeal, as the case may be, in
accordance with the Arbitration Rules and it is expressly agreed and declared that
the obtaining of an award from the arbitrator(s) or board of appeal, as the case may
be, shall be a condition precedent to the right of either party hereto or of any persons
claiming under either of them to bring any action or other legal proceedings against
the other of them in respect of any such dispute or claim.

Contd...



Arbitration
Clause in

Gafta
Contracts

(c) Nothing contained under this Arbitration Clause shall prevent the parties
from seeking to obtain security in respect of their claim or counterclaim via
legal proceedings in any jurisdiction, provided such legal proceedings shall
be limited to applying for and/or obtaining security for a claim or
counterclaim, it being understood and agreed that the substantive merits of
any dispute or claim shall be determined solely by arbitration in accordance
with the GAFTA Arbitration Rules, No 125.°



GPC Pulses Contract No. 1

‘(a) Both parties shall first consider resolving any dispute through Gafta
Mediation in accordance with GAFTA Mediation Rules 128 .

Arbitration (b) If either party declines mediation, it is hereby agreed that any and all
Cla use in disputes arising out of or under this contract or any claim regarding the

interpretation or execution of this contract shall be determined by
GPC Pulses arbitration ~ in accordance with the GAFTA Simple Disputes
Arbitration Rules 126, in the edition current at the date of this contract,
such Rules are incorporated into and form part of this Contract and both
parties hereto shall be deemed to be fully cognisant of and to have
expressly agreed to the application of such Rules.

Contract

Contd...




Arbitration
Clause in

GPC Pulses
Contract

(c)

(d)

Neither party hereto, nor any persons claiming under either of them shall bring
any action or other legal proceedings against the other in respect of any such
dispute, or claim, which shall be heard and determined by the arbitrator, in
accordance with GAFTA Simple Disputes Arbitration Rules 126 which shall
be final and binding on the parties. There is no right of appeal to Gafta or the
Courts. (The role of the Courts shall be restricted to enforcement, if required, of
an Award of Arbitration)

Nothing contained under this Arbitration Clause shall prevent the parties from
seeking to obtain security in respect of their claim or counterclaim via legal
proceedings in any jurisdiction, provided such legal proceedings shall be
limited to applying for and/or obtaining security for a claim or counterclaim, it
being understood and agreed that the substantive merits of any dispute or claim
shall be determined solely by arbitration in accordance with GAFTA Simple
Disputes Arbitration Rules 126.’



Arbitration

Rules
No. 125

Preamble

Any dispute arising out of a contract or arbitration agreement, which
Incorporates or refers to these Rules, shall be referred to arbitration,
and arbitrator (s) or board of appeal, as the case may be, will proceed
to determine all issues put before them, in accordance with the
provisions as given in these Rules.

Various Provisions of Rules

These Rules contain detailed provisions about:

- Time limits for claiming Arbitration

- Appointments of Sole Arbitrator/ Tribunal of three Arbitrators
- Appeal Procedure

- Board of Appeal and so on ...
Contd...



Applicable Law & Seat of Arbitration

These Rules also provide about Applicable Law and Juridical Seat of
Arbitration

» Applicable law — English Arbitration Act 1996 for the time being in
(Rule 1.1) force

* Seat of Arbitration — England

Arbitration (Rule 1.2)
Arbitration Deposit

- Sole Arbitrator : GBP 11400

Rules

N 0. 1 2 5 There is discount of GBP 1700 for a member and of GBP 3400 if both
parties are members

« Tribunal of 3 Arbitrators : GBP 15000

There is a discount of GBP 1500 for a member and of GBP 3000 if both
parties are members

- Appeal Deposit: GBP 17000




Expedited
Arbitration

Procedure
Rules No0.126

(Earlier known
as Simple
Disputes
Arbitration
Rules 126)

Preamble

Any dispute arising out of a contract or arbitration agreement, which
Incorporates or refers to these Rules, shall be referred to arbitration,
and the arbitrator will proceed to determine all issues in accordance
with the provisions as given in these Rules.

Various Provisions of Rules
These Rules contain detailed provisions about:
- Time limits for claiming Arbitration

- Appointment of Arbitrator
- Arbitration Procedure

Contd...



Expedited
Arbitration

Procedure
Rules No0.126

(Earlier known
as Simple
Disputes
Arbitration
Rules 126)

Applicable Law & Seat of Arbitration

These Rules also provide about Applicable Law and Juridical Seat of
Arbitration

» Applicable law — English Arbitration Act 1996 for the time being in
(Rule 1.1) force

« Seat of Arbitration — England
(Rule 1.2)

Arbitration Deposit
» Sole Arbitrator : GBP 11400

There is a discount of GBP 1700 for a members and of GBP 3400
If both parties are members




Which Rules
One Should

Prefer :
125 or 126

Consideration for Choice of Rules

- Arbitration Deposit Consideration

- Choice for parties about Arbitration by a Sole Arbitrator vs.
Arbitration by the Tribunal of 3 Arbitrators

- Right of Appeal

Rules No. 125

- It gives the parties the choice to have arbitration by a Sole

Arbitrator or by a Tribunal of 3 Arbitrators.

- Tribunal’s Award can be appealed before the Board of Appeal and

thereafter before UK High Court subject of permission of Appeal.

Contd...



Rules No. 126

- The arbitration is by the Sole Arbitrator.
- There is no Right of Appeal, to Gafta or to the courts.

- - The Award under Rules No. 126 is final and binding.
Which Rules [ .V-V R . s
onclusion
One Should

- Therefore, where there is considerable quantum of business (which
P refe I the contracting parties have to weigh), one should not be just
looking at Arbitration Deposit. The arbitration by a Tribunal of three
1 2 5 or 1 2 6 Arbitrators and further Right of Appeal are very vital

considerations.

- Although very few Arbitration Awards go to UK High Court and
further out of them, very few are remitted back, but it is not a Rule.
There is good history of exceptions.




What to do
When
Contract

iIncorporates
GPC Pulses
Contract

No. 1

- If parties are willing to have Arbitration by a Tribunal of three

Arbitrators and further they want to have Right to Appeal, then they
should clearly provide in their Contract for Arbitration according to
GAFTA Arbitration Rules No. 125

- The Arbitration provision in GPC Pulses Contract No 1 needs to be

overridden by the Agreement between the parties.



Applicable LLaw means the ‘Law’ which will govern
the Arbitration

LaW . - All GAFTA Arbitrations are subject to English Law, which means

A pp licable English Arbitration Act 1996.

to - If the parties intend to subject their arbitration to different law like
. . UAE Law or Indian Law or so, they should clearly state about the

Arbitration same in the contract and further should clearly agree for exclusion

of English Arbitration Act.




NEVER HAVE AN EXPARTE ARBITRATION
Participation [EESESES

in - One should always participate in Arbitration and put up his case
before the Arbitrators.

Arbitration is

M ust - He will not have the opportunity to take up his grounds of
challenges to the other side’s claims when Award comes for
Execution.




Cha"enge Challenge to Gafta Arbitration Awards
to Gafta

- Can be Appealed against only before English Courts

Arbitration
Awards

- Cannot be Challenged in India when they come for Execution




Indian
Arbitration
and
Conciliation

Act does not
allow Review
of Foreign
Awards

- The Indian Arbitration and Conciliation Act does not allow

challenging Foreign Awards and for that matter Gafta Awards on
merits

- The Court can only refuse the enforcement of a foreign Award.

- There are extremely limited grounds for refusal to enforcement

which are given in sec. 48 of India Arbitration and Conciliation Act.

- There are a very few judicial precedents where the enforcement of

the foreign awards have been refused.



TO BE VERY CAREFUL ABOUT PARTIES TO
ARBITRATION

- Arbitration is always between the two contracting parties

- Never allow the Claimant to make non contracting persons as partis
Parties to to arbitration, technically to invoke Alter Ego

Arbitration - Alter Ego is a legal doctrine whereby the court ignores a company
as separate legal entitle vis a vis its directors and shareholders

- Serious consequences if non contracting parties also come in the
Arbitration Award along with contracting party.




